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A jury convicted defendant of second degree murder and found that he personally
and intentionally discharged a firearm in the commission of that offense, proximately
causing the death of Diana Jeffreys. (Pen. Code, 88 187, 12022.53, subd. (d).)

Defendant was sentenced to 40 years to life in prison.

On appeal, defendant contends that the trial court erroneously failed to instruct the
jury on the defense of habitation (CALCRIM 506), and that defense counsel rendered
constitutionally ineffective assistance of counsel by withdrawing his request for an
instruction on involuntary manslaughter (CALCRIM 580) and failing to request redaction
of his taped statement to police to delete the officers’ statements indicating that they

disbelieved him. We will affirm.




STATEMENT OF FACTS

The Prosecution’s Case

Diana Jeffreys was killed by a gunshot wound in the armpit region of her right
side which caused internal bleeding in her right lung. The bullet that lodged near her
spine was fired from a distance beyond three feet. It could have been fired from the gun
that was found in defendant’s bedroom.

On May 27, 2006, at approximately 1:30 in the morning, Kenneth Holland,
wearing only boxer shorts and a tank top, and bleeding from the hand, ran out of the
house at 820 Bellomy Street and towards a group of people standing on the front porch of
a house across the street. He was shouting: “Help. Call 9-1-1. My girlfriend’s been
shot. I’m not lying.” One of the people on the porch called 9-1-1 for Holland and gave
the dispatcher Holland’s address, then passed the phone to him. Holland told the
dispatcher: “Listen, I’'m in the house, and I’m in there with my girlfriend. And this guy
— she’s in the kitchen and she’s talking to him in the kitchen. And he yelled at her, ‘Shut
up,” and she tells him, she says, hey wait a second. Don’t tell me to shut up. You can’t
tell me to shut up. That’s rude. [q]...[Y] Then he came out — then he came out of the
room with a gun and shot her. [1] ... [T] Shot her. [1]...[T] Bleeding bad right now.
[1]...[1] I—1-—tried to grab the gun out of his hand. Then I ran across the street and
called you guys. [Y]...[9] He’s white. []...[9] Inhis40s. [{]...[]] He’s wearing
a dark top and shirt. And the cops are here right now.”"

The house at 820 Bellomy in Santa Clara had four rooms set up as individual
bedrooms and a common kitchen and bathroom. The responding police officers found a
woman lying face down on the floor in one of the bedrooms. The entire front of her shirt
was soaked in blood, from her right shoulder, down her arms, and onto her legs. She had

a very weak pulse. The television in the room was on; it was not loud. A marijuana

! The audiotape of the 9-1-1 call was played for the jury.
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cigarette and rolling papers were on the window sill near the bed. Jeffreys was removed
from the premises.

In defendant’s bedroom, police found a holstered revolver wedged between the
bed and a file cabinet. The gun contained six live rounds and one spent round. The gun
was swabbed for DNA on the barrel, the hammer, and the grip. Kenneth Holland was
eliminated as the contributor to the DNA profile from the grip. Defendant was the source
of the DNA found on the grip. Too little genetic material was gathered from the barrel
and the hammer to determine whose DNA was at those locations.

Santa Clara Police Officer Michael Carleton spoke with Holland at the scene for
approximately half an hour. Holland did not appear to be under the influence of drugs,
and did not smell of burnt marijuana. Holland told the officer that he was in his
girlfriend’s bedroom and heard his girlfriend and defendant arguing in the kitchen. She
returned to the bedroom. A short time later, while Holland was “sitting on the bed,”
Holland saw defendant “out of the corner of his eye” enter the room from the hallway.
Holland heard a “pop” and looked back in the direction of his girlfriend. He saw her
holding her bleeding abdomen. He saw defendant pointing a small handgun at Jeffreys,
then at him. Holland first attempted to help Jeffreys, then advanced on defendant and
grabbed his arm. There was a struggle, during which Holland’s finger got caught
between the trigger and the trigger guard. Then the gun came loose, and Holland fled.

Several hours later, Holland was interviewed at the police station by Santa Clara
Police Sergeant Rick Souza. The interview lasted 30 to 40 minutes and was
audio/videotaped.” Holland’s statement to Souza was consistent with his statement to
Carleton, except that he told Souza that he was “laying” on the bed when Jeffreys was
shot. Holland also said he had his back to Jeffreys; when he heard the “pop” he turned

and looked.

2 The videotape of the interview was played for the jury by the defense.
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Paul Grilli also lived at 820 Bellomy Street. He was asleep in bed when he was
awakened by voices in the kitchen. He recognized one voice as Jeffreys, but did not
recognize the male voice. They were yelling, and doors were closing really hard. Then
he heard a “pop noise.” He listened for 10 minutes and then fell back asleep. About 10
or 15 minutes later, he heard someone going in and out, in and out. He did not hear
anything else and slept until the police awakened him in the morning.

Chris Salazar also lived at the Bellomy Street house on May 26 and 27, 2006; his
bedroom was located between defendant’s and J efflreys’s.3 He went to sleep at about 10
p.m. and was awakened “in the middle of the night.” He heard Jeffreys say, “All I know
is you didn’t have to say it that way.” It sounded as if she were in the kitchen. Then
defendant said something; he was in his room. Jeffreys called defendant “a fat fuck.” It
appeared to Salazar that Jeffreys went back to her room and that the argument was over.
Then he heard defendant’s door squeak open; defendant came out of his room and said,
“We’re going to have peace one way or another.” About three minutes went by before
Salazar heard a sound “like a cap gun go off.” Next he heard a struggle that sounded as if
Jeffreys’s boyfriend were pushing defendant out of the room. He heard Holland say,
“Don’t hurt me, don’t hurt me,” and defendant say “Do you want some of this?”” This
went on for about five minutes. Then Salazar opened the door of his room and looked
out. Defendant was standing in front of the door to Jeffreys’s room, staring at her, with a
gun in his hand. He did not see Holland at that point. Salazar briefly looked into
Jeffreys’s room and then quickly went back into his room and closed the door. He
thought he heard Jeffreys say, “He shot me.” He stayed in his room for about 10 minutes
until it was “really, really quiet.” He was going to call the police. He looked into

Jeffreys’s room and saw her “laying down on the floor moaning.” He did not see

% Salazar died before trial. His preliminary hearing testimony was read to the
jury.



defendant or Holland anywhere. He went out of the front door and met up with the
police.

Santa Clara Police Officer Norm Henry was flagged down by a “very excited”
Salazar. Salazar told him that defendant and Jeffreys had gotten into an argument and
that Jeffreys had called defendant “a fat fuck.” Salazar heard a “snap, snap” sound and
then heard Jeffreys’s boyfriend pleading with defendant not to shoot him. He waited for
a while, then looked into the hallway, where he saw defendant leaving Jeffreys’s room
with a gun in his hand.

Holland testified at trial. He worked at a liquor store 30 to 35 hours a week, seven
days a week. He met Jeffreys in early 2006. They began dating, and by May of 2006 he
was seeing her every day, most often at her house. Jeffreys had her own room but shared
the kitchen and bathroom with defendant and two other men. Holland would see
defendant now and then when he visited Jeffreys and exchanged greetings with him.
Prior to the night Jeffreys was killed, Holland never had an argument or cross words with
defendant.

On the night Jeffreys was killed, Holland worked from approximately 8:00 p. m.
to midnight. After work, he went to Jeffreys’s house. She let him in. When he arrived, it
was quiet, and no one was in the hallways. He did not know who, if anyone, was home.
He went directly to her bedroom. It was his plan to spend the night. He was not under
the influence of any drugs. He told Jeffreys he was tired and was going to lay down,
watch television, and go to sleep. She said she was going to take out her contact lenses
and would be in her room shortly.

While Holland was lying on his side on the bed watching television, he could hear
Jeffreys in the kitchen running water and humming to herself. After a few minutes,
Holland heard defendant say to Jeffreys, “Shut the blankety-blank up” and “You’re
making a lot of noise.” He then heard Jeffreys tap on the door to defendant’s room and

say, “You don’t have to be so disrespectful. 1 wasn’t being loud or anything, and please
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don’t disrespect me like that by yelling at me like that.” Jeffreys came back into the
room and asked Holland if he had heard defendant. Holland said that he had, and advised
Jeffreys to “[j]ust let it go, don’t pursue it.” Jeffreys went back to the kitchen and
Holland went back to watching television. A minute or two later, Holland heard a few
footsteps. He heard Jeffreys come back into the room and then heard a “rustle” and a
sound like a “crack” that startled him. He looked over and saw Jeffreys sitting on the
floor. Her body was facing the door, but she was looking up and extending her right arm
above her shoulder palm facing out. She was bleeding profusely from her mouth.
Defendant was standing over her. He was holding a gun clasped in both hands, pointing
it at her head. Holland said something like “You can’t do that. ... What are you doing?
What have you done? We have to call 9-1-1. ... She’s. .. bleeding profusely.”
Defendant was shaking the gun and saying “Now you’ll shut up, won’t you? Now you’ll
shut up . . . profanities.” Holland was trying to get off the bed to help Jeffreys. Still
holding the gun in both hands, defendant pointed the gun at him and said, “Don’t move or
I’11 shoot you, too,” and pointed the gun back at Jeffreys. Holland said, “John, don’t[,]
[d]on’t,” because defendant kept pointing the gun back and forth between Jeffreys and
him, and Holland was afraid defendant was going to shoot again. He could see that
Jeffreys was getting more limp on the floor, and Holland wanted to get to her to help her.
Holland lunged towards defendant and grabbed for the gun to stop him from
shooting Jeffreys again. Holland’s left hand got caught between the handle and the
hammer of the gun. As they grappled for control of the gun, defendant tried to point it
toward Holland and shoot him, while Holland pushed the gun back. In this way they
moved down the hall for four or five minutes. When Holland felt defendant’s hand
weakening, he let go of the gun, turned around, and ran down the hallway and out of the
house. He ran across the street to a house where some college kids were having a party
on the porch and told them, “Somebody just shot my girlfriend . . . I need to call 9-1-1.”

Although Holland did not realize it at the time he was struggling with defendant over the
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gun, Holland’s hand was bleeding from the thumb and he had injuries on his chest. He
told the dispatcher, and later police officers, what had occurred.

On cross-examination, Holland admitted that he had suffered a felony conviction
for fraudulent use of a credit card in 1987; a conviction for giving false information to a
police officer, also in 1987; a misdemeanor conviction for petty theft in 1995; and a
conviction for petty theft with a prior conviction in 1999. He admitted that he brought
marijuana to Jeffreys’s house on May 27, 2006, the day Jeffreys was shot, but he denied
that he smoked it. He did not remember telling either the first police officer he spoke
with, or Sergeants Kazem or Souza, that he had been sitting on the bed at the time of the

shooting.
The Defense Case

At the time of the shooting, defendant was 43 years, weighed 265 Ibs., worked as a
sales representative for a heating and cooling company, and had lived at 820 Bellomy for
seven and a half years. He had known Chris Salazar for 12 years, but Salazar had only
been living in the house for four months. Diane Jeffreys had lived at the house for three
months, and defendant barely knew her except to say “hi and goodbye.” A fourth co-
tenant, Paul Grilli, had lived there for two years, but defendant had no association with
him, other than to exchange “casual niceties.” Defendant did not know Jeffreys’s
boyfriend, Ken Holland, either, except to say “hi and goodbye.” Prior to the shooting, he
had never had any negative encounters with Holland. He had had one negative encounter
with Jeffreys, about her leaving the front door open.

On May 23, 2006, defendant had received a call from his coin dealer informing
him that he had won a coin on which he had placed a bid at an auction. He was “ecstatic”
because he had been trying to acquire that particular coin for seven years. The coin was
an 1834 Alexander the First memorial ruble and it was very significant because he

already had the direct companion piece to that coin, the 1839 Alexander the First Battle
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of Borodino ruble. On the evening of May 24, he told Chris Salazar what he was paying
for the coin, what its real value was, and how much more valuable it would be if he could
get the third coin in the three-coin set. He and Salazar were in the kitchen at the time.
Defendant believed that Diana Jeffreys and Ken Holland were present in the residence.
He saw Diana Jeffreys, and he had seen Holland earlier that day, but not at the time he
made his announcement to Salazar.

Defendant’s coin collection was valued at slightly more than $19,000. Ordinarily,
defendant kept his coin collection in a safe deposit box, but he took it out of the box and
brought it home with him on May 25, in anticipation of getting the new coin from the
dealer. He wanted to see the two coins together so that he could “admire” them. He
placed the portable fire safe box containing his coin collection between the nightstand
and the bookshelf in his bedroom.

On May 26, when defendant came home from work, he passed Holland in the
hallway on his way out of the house. Holland’s facial features were contorted, and he
“looked kind of depressed.” When defendant got to his room, he unlocked the door, went
in, turned on the television set, lay down on the bed and watched television. A little after
11:30 p.m., defendant heard somebody enter the residence. He was lying on his bed. He
heard a male voice coming from Jeffrey’s room say, “The only way we’re going to get
‘em is to take this guy out.” Defendant thought the voice was referring to him. The
voice also said something in regards to watching his comings and goings. Defendant had
heard the voice before, but he did not know whose it was. Defendant became frightened.
He retrieved his Russian Nagant 1895 7.62 revolver from the lower drawer of his file
cabinet. He fully loaded it with all seven rounds in the cylinder and set it at the edge of
his desk, cocked. Then he went back to bed and watched some more television.

The next thing that happened is that he came out of his room, used the bathroom,
and had a conversation with Jeffreys in the kitchen. Their discussion was about a “loud

discussion” she was having late at night with somebody he couldn’t see. His
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conversation with Jeffreys was polite but at the same time somewhat heated and ended on
a positive note. He proceeded to use the bathroom then went back to his room and
resumed watching television. He believed Jeffreys went back to her room as well. The
conversation between defendant and Jeffreys about the loud discussion occurred between
10:45 and 11:00 p.m.

At 11:30 p.m., defendant heard someone come inside the residence, and then he
heard a conversation, but he couldn’t make it out. He turned off the television and tried
to get some sleep. However, he was still in fear for his safety and was unable to get to
sleep.

He got up and ate some cookies at 1:15 a.m. Eating the cookies made him thirsty,
so he got up to get something to drink out of the refrigerator. The first thing he noticed
when he came out of his room was that the kitchen drawer where the knives were kept
had been pulled out and left open. Then defendant saw Ken Holland standing with his
back towards him, directly in front of the sink, illuminated by the light on the hood of the
stove. Defendant threw the cookie wrapper into the garbage can and flipped on the light
switch. Jeffreys was standing at the threshold of her room, and said to defendant in a
rude and obnoxious tone of voice, “You didn’t have to tell me to shut up, you fat fuck.”

At that moment, Ken Holland reached down into the sink and pulled a knife out of
it." Holland turned counter-clockwise towards defendant. Defendant said, “What are you
doing with the knife?” Still standing in the doorway, Jeffreys said something along the
lines of “get him,” a couple of times. Then Holland gave defendant “this really weird
expression” and lunged at him with the knife.

Defendant reached up and grabbed Holland’s right arm. Defendant was holding
Holland back to keep him from thrusting the knife at him. They struggled over the knife

for about three minutes, moving towards defendant’s room. During the struggle, Holland

* Defendant identified Defense Exhibit F as the single-bladed knife that Holland
used to attack him.



cut defendant’s left arm at the elbow and scratched the upper part of his arm.> That
prompted defendant to reach for the gun with his right hand. He grabbed the gun. It was
impossible to push Holland away and close the door on him. However, he pushed
Holland away from the doorway, and Holland backed up when he saw the gun.

At this point, defendant testified, “I . . . pull out the gun, coming down to fire it in
his shoulder, and that’s when he reaches up with his left hand grabbing the barrel of the
gun.” Holland still had the knife in his other hand. Holland jerked the gun loose from
defendant’s hand, causing defendant’s index finger to get caught between the trigger and
the trigger guard. When Holland pulled the gun forward, it discharged in Jeffreys’s
direction and she was hit.

Holland turned his head and looked at her. Defendant saw Jeffreys collapse out of
the corner of his eye, but he kept his eyes on Holland. The distraction of Jeffreys getting
hit and collapsing gave defendant the time he needed to regain control of the gun.
Defendant and Holland struggled over the gun for three more minutes. Holland dropped
the knife into the sink.

Defendant then pointed the gun at Holland’s head and told him, “Now, do you
want some more of this?” Holland responded, “Oh, don’t hurt me. Don’t hurt me.” At
this point, defendant grabbed Holland with his left hand and shoved Holland into
Jeffreys’s bedroom. Holland hit the bed so hard that the headboard bounced on the wall
between Salazar’s room and Jeffreys’s room.

Defendant took up a position at the bedroom door because he “wanted to see how
Diana was hurt.” He could see that she was bleeding and had already collapsed.
Defendant switched the gun to his left hand, and pointed it at the floor. He made the
comment to Holland “if I can’t get through to a phone, would you also try to get her
help?”

> When shown a photograph of his arm that did not show any blood, defendant
described the cut as “more specifically a nick.”
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While defendant was standing at the threshold of Jeffreys’s room, Chris Salazar
came out of his room. He saw the gun, looked into Jeffrey’s room, and went back into
his own.

After Salazar went back into his room, Holland tried to get out of the room and get
a hold of the gun. At that point, defendant was frightened and bolted away from the door
to flee into his own room. Holland pursued him, but defendant was too quick for him this
time; he had already run into his room, shut the door and locked it. Once defendant was
safely locked inside his room, he attempted to call the “direct Santa Clara PD” number,
615-4700, which is the number he usually called whenever there was a disturbance at the
house. He did not think to call 9-1-1 because he was so upset. There was no answer; he
got a busy signal. He was scared; he could hear that Holland was washing the knife in
the sink. Then he heard the knife being placed in the drawer, the drawer being closed,
and Holland walking from the kitchen down the hallway out the door.

Defendant put the gun back in the holster, got dressed, and left the house. He left
his coin collection in the room, because he “didn’t know that that [the coin collection]
was the object this person was after or not.” He went to his car, which was parked a
block to a block and a half from the house, started the car, let the engine warm up for
maybe a minute or so, and drove to his workplace. He arrived at his workplace slightly
after 2:00 a.m. He went there, rather than to the police department, because he “had
access to the San Jose Police Association in the same plaza where | work; plus, in
addition to that, | have access to the phone where | work; and thirdly, . . . there is a newly
installed video camera where | work where | could park my car at [] . . . [T] [s]o the
police could see that I’'m not really fleeing the scene or fleeing . . . town.” However,
defendant did not have a key to his workplace. He would have to wait until the arrival of
a supervisor at 7:00 or 8:00 a.m.

Defendant sat in his car, under a surveillance camera, “exhausted from this whole

situation of fighting with this guy,” until the police showed up at 5:30 a.m. Defendant
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was taken into custody. He was later interviewed by Sergeant Souza and another officer
at the police station between 7:00 and 8:00 a.m. on May 27. By that time, defendant had
not slept for nearly 24 hours and he was “not totally” thinking clearly.

At trial, defendant denied that he ever handled the gun with both hands or pointed
the gun at Jeffreys. He denied telling Jeffreys to shut up. He maintained that there was
“nothing intentional” about that discharge of the gun “on [his] part.”

Defendant admitted he was not completely candid with the police when they
interviewed him. For example, defendant admitted at trial that he told the police he
“pulled the gun out and shot and [was] trying to hit Kenny,” but that did “not really”
happen. He also admitted telling the police that he and Holland never touched each
other. He explained that was “being facetious” when he told Souza that he kept his gun
cocked in its holster “in a lot of instances.”

Defendant also admitted that he failed to mention that he and Holland had a
physical struggle before defendant found his gun. He admitted that he failed to mention
that Holland grabbed the gun. He admitted that he failed to mention that when the gun
went off, defendant’s finger was between the trigger and the trigger guard, and Holland
“had a hold of the barrel.” Defendant did not tell Souza everything that happened
because “the way the interview was proceeding was very prejudicial, very unobjective,
and very unprofessional.” Defendant was attempting to convince Souza that he was
telling the truth about being the victim, but it was “to no avail.” Toward the beginning of
the interview, Souza told defendant: “Look me in the eye. I don’t believe your story.”
At that point, defendant thought to himself, “Well, it’s not for you to decide. It’s going to
be for a jury to decide.” Souza made other comments as well, and told defendant that
“nobody’s going to believe what I have to say.” Defendant often answered Souza’s
questions sarcastically because he believed Souza was “not going to believe anything I

have to say anyway.”
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Rebuttal

The video/audiotape of defendant’s interview conducted by Sergeant Souza and
Officer Kazem was played for the jury. Souza did not say at the start of the interview,
“Look me in the eye. I don’t believe your story.”

Defendant said that he went into the kitchen at approximately 1:00 a.m. to get a
drink. Holland came at him with a butcher knife “trying to kill” him with it. Defendant
grabbed a loaded pistol that he kept near his bed for security and “shot him — shot.
Unfortunately, I missed him and I hit Diane.” “I was trying to hit him, when he came at
me with this knife. And it hit Diane.”

Sgt. Souza asked defendant for permission to have evidence technicians search his
car and residence. While defendant was filling out the consent form, he volunteered that
Jeffreys “seemed to be egging [Holland] on” just before he fired, when Holland came at
him with a knife. Defendant had “no idea” why Holland would want to attack him, but
thought Jeffreys might have “put him up to it.” Asked if he “had issues” with Jeffreys,
defendant said that he had had issues with her “leaving the front door open at night in the
middle of the night.” He had talked to her about that earlier in the evening. He thought
she left the door open to irritate him, and also because “she doesn’t care, you know, about
anybody else’s wishes other than what she thinks,” and “this way Kenny could come in
or whoever else she wanted to invite in.” They had discussed the issue “previously
because she keeps doing it.” But he did not consider it “a super serious issue.”

Returning to the subject of the shooting, defendant said that while Holland was
standing in front of the sink with the knife, Jeffreys was sitting in her bedroom “egging
him on. Get him, get him, get him.” Asked why he missed his target in such a small
space, defendant said he didn’t have enough time or enough room. Souza asked if it was
“what you call a snap shot.” Defendant said he was familiar with the term from a prior

job with a security company and “that’s exactly what it was.” Immediately after the shot,

13



“Kenny took the knife immediately [q] . . . [{] try [sic] to stab me with it threw it back in
the drawer and closed the drawer.” Then Holland went into Jeffreys’s room to look after
her and defendant went into his room, threw the pistol over by his bed, immediately got
dressed, locked the door and left the premises.

After he saw Jeffreys bleeding on the floor, he “was contemplating” calling the
police “big time” but did not do so because “I figured they might not believe me” and the
“[t]his woman could be dead . . . and I’m on a murder charge.”

Returning to Holland’s possible motive for attacking defendant, defendant posited
that Jeffries might have encouraged Holland to cause him harm because of a combination
of “the door thing” and the fact that he did not like it when she and Holland smoked
“weed.”

After going over the knife attack and shooting again in greater detail, Officer
Kazem asked defendant if he would demonstrate how Holland attacked. Defendant did
s0, and at this point Souza commented that it was a “very unusual way to hold a butcher
knife.” Souza then told defendant that he was trying to understand the many
“coincidences” that had occurred that night, and that if Diana lost her life because of a
disagreement over a front door, that was “very tragic.” Defendant responded, “No.
There’s more to it than that.” Souza told defendant that witnesses reported hearing an
argument between defendant and Jeffreys about noise in the house, and that she may have
called him “fat.” Defendant confirmed that Jeffries was “yelling the fat thing as part of
her obscenities.”

Souza also told defendant that “somebody saw you standing in Diana’s room with
a gun in your hand,” and he should keep in mind that “sometimes there’s other people
watching and listening and we don’t know that right away.” He told defendant that
“maybe during the excitement of all this (inaudible) got a little foggy, a little confused, a
little muddled. So I would like you to . . . think about maybe recapping in your own

mind what happened and maybe reconsider how [{] . . . [{] [t]hese events occurred.”
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After that point, as defendant talked, Souza began to express skepticism at some of

defendant’s statements. For example, he said: “You’re getting a little far out there.
Cause this is what you have to understand, okay. You’re trying to tell me . . . that it was
self-defense. All right. Ifitis, itis. Ifitisn’t, it isn’t. First you have to explain it to us
what it makes sense.” Defendant said, “Yeah.” Souza then added that defendant’s story
so far would not make sense to the district attorneys or the jury, that it was not believable,
or credible, and that he would like defendant to reconsider what he had told the officers.

After more probing questions, and defendant’s denials that he shot Jeffreys on
purpose because of his issues with her, Souza said, “I don’t believe you, John.”

Later, defendant admitted that just before Holland lunged at him with the knife,
Jeffreys called him “obscenities about being fat.” He told her he wanted her “to shut up.”

After again explaining that he shot at Holland because Holland came at him with a
knife, but he missed, and it was a “snap shot,” defendant mentioned for the first time that
he and Holland struggled over the knife. He said that after the shot, Holland left the knife
on the counter.

Pressed repeatedly by the officers to explain why he had a cocked gun in a holster
that night, defendant explained for the first time that he wanted to be sure the gun was
readily available to him because between 11 and midnight he “heard all kind of weird
people” coming into the house and that caused him to be scared. He said he heard
someone say “maybe we should get rid of this guy.” The interview concluded shortly

thereafter.

DISCUSSION
Justifiable Homicide Based on Defense of Habitation

Defendant requested CALCRIM 506, “Justifiable Homicide: Defending Against
Harm to Person Within Home or on Property.” CALCRIM 506 provides, in relevant
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part: “The defendant is not guilty of murder if he killed to defend himself in the
defendant’s home. Such a killing is justified, and therefore not unlawful, if:

“1 The defendant reasonably believed that he was defending a home against <insert
name of decedent>, who (intended to or tried to commit <insert forcible and atrocious
crime>/ [or] violently[[,] [or] riotously[,]/ [or] tumultuously] tried to enter that home
intending to commit an act of violence against someone inside);

“2 The defendant reasonably believed that the danger was imminent;

“3 The defendant reasonably believed that the use of deadly force was necessary to
defend against the danger; AND

“4 The defendant used no more force than was reasonably necessary to defend against
the danger. [T] Belief in future harm is not sufficient, no matter how great or how likely
the harm is believed to be. The defendant must have believed there was imminent danger
of violence to himself. Defendant’s belief must have been reasonable and he must have
acted only because of that belief. The defendant is only entitled to use that amount of
force that a reasonable person would believe is necessary in the same situation. If the
defendant used more force than was reasonable, then the killing was not justified. [1]
When deciding whether the defendant’s beliefs were reasonable, consider all the
circumstances as they were known to and appeared to the defendant and consider what a
reasonable person in a similar situation with similar knowledge would have believed. If
the defendant’s beliefs were reasonable, the danger does not need to have actually
existed. [T] ... The People have the burden of proving beyond a reasonable doubt that
the killing was not justified. If the People have not met this burden, you must find the

defendant not guilty of murder.” (See also Pen. Code, § 197.)°

® Penal Code section 197 provides, in relevant part: “Homicide is also justifiable
when committed by any person in any of the following cases: [1] ... [1] 2. When
committed in defense of habitation, property, or person, against one who manifestly
intends or endeavors, by violence or surprise, to commit a felony, or against one who
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The trial court declined to give this instruction, stating: “I don’t believe there is
sufficient evidence to warrant the instruction being given.” Defendant argues that the
instruction should have been given, because his testimony provided substantial evidence
from which the jury could have found, if it believed him, that he killed Diana Jeffreys
(accidentally) while defending his home from Jeffreys and Holland, whom he believed
“were going to rob him and steal his coins.” He also argues that the error requires

reversal. We find no error.
Applicable Legal Principles

Errors in jury instructions are questions of law, which we review de novo. (People
v. Guiuan (1998) 18 Cal.4th 558, 569.) « * “It is settled that in criminal cases, even in the
absence of a request, the trial court must instruct on the general principles of law relevant
to the issues raised by the evidence. [Citations.] The general principles of law governing
the case are those principles closely and openly connected with the facts before the court,
and which are necessary for the jury’s understanding of the case.” (People v. St. Martin
(1970) 1 Cal.3d 524, 531.)’ ” (People v. Breverman (1998) 19 Cal.4th 142, 154.) “The
trial court is charged with instructing upon every theory of the case supported by
substantial evidence, including defenses that are not inconsistent with the defendant’s
theory of the case.” (People v. Montoya (1994) 7 Cal.4th 1027, 1047.) “ ‘Substantial
evidence is evidence sufficient to “deserve consideration by the jury,” that is, evidence
that a reasonable jury could finding persuasive.” ” (People v. Lewis (2001) 25 Cal.4th
610, 645.) Upon request, a defendant is entitled to receive a non-argumentative jury
instruction pinpointing the defense theory, regardless of how remote or incredible that

theory may be, as long as it finds support in any evidence deserving of consideration.

manifestly intends and endeavors, in a violent, riotous or tumultuous manner, to enter the
habitation of another for the purpose of offering violence to any person therein|[.]”
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(People v. La Fargue (1983) 147 Cal.App.3d 878, 886; People v. Wharton (1991) 53
Cal.3d 522, 570.)

Analysis

The touchstone of CALCRIM 506’s defense of habitation is reasonableness. On
the facts of this case, in order to demonstrate entitlement to an instruction on the defense
of habitation, defendant must be able to point to substantial evidence in the trial record
showing that he reasonably believed he was defending his home against Holland, who
intended to or tried to commit the forcible and atrocious crime of robbery, or violently,
riotously, or tumultuously tried to enter that home intending to commit an act of violence
against someone inside the home. (CALCRIM 506, 9 1.) “Defense of habitation applies
where the defendant uses reasonable force to exclude someone he or she reasonably
believes is trespassing in, or about to trespass in, his or her home. However, the
intentional use of deadly force merely to protect property is never reasonable.
Accordingly, a homicide involving the intentional use of deadly force can never be
justified by defense of habitation alone. The defendant must also show either self-
defense or defense of others, i.e., that he or she reasonably believed the intruder intended
to Kkill or inflict serious injury on someone in the home. [Citations.] [] A few older
cases suggest, however, that a homicide involving the unintentional and accidental use of
deadly force may be justified on the ground that it occurred while the defendant was
exercising the right of defense of habitation. If so, defense of habitation, unlike self-
defense, is not inconsistent with an accidental shooting. ... [1]...[T] Like traditional
self-defense, however, defense of habitation applies only if the defendant’s belief that a
trespass is occurring or about to occur is reasonable.” (People v. Curtis (1994) 30
Cal.App.4th 1337, 1360-1361 (Curtis).)

In Curtis, supra, 30 Cal.App.4th 1337, the defendant shot and killed his girlfriend

when she came to his apartment to negotiate the return of her car, which the defendant
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had stolen. (Id. at pp. 1342-1343, 1349.) The girlfriend’s brother and uncle went with
her to the defendant’s apartment, but stayed outside. When the brother became
concerned about the length of time his sister had been inside with the defendant, he
knocked on the door. (Id. at p. 1343.) Defendant testified that he thought his girlfriend’s
brother, and perhaps others members of her family, were about to break down his door
and attack him. He got out his rifle to defend himself. The gun went off, accidentally
killing his girlfriend. (Id. at pp. 1343, 1350.) Unbeknownst to defendant, his girlfriend
carried a tape recorder in her purse, and it captured, albeit imperfectly, what occurred
inside the apartment, including his threats to her and her screams and cries.

At trial, defendant requested instructions on defense of habitation. The trial court
declined to give the instruction, finding that there was no substantial evidence that the
defendant’s beliefs were reasonable. The Court of Appeal agreed, finding that that there
was “no substantial evidence that defendant’s belief that [the victim’s brother] was about
to break in was reasonable. As the trial court put it, “‘No one was coming in. No one was
breaking in the door.” ... Because there was no evidence that a reasonable person in
defendant’s position would have believed [the brother] was about to break in, the trial
court had no duty to instruct on defense of habitation.” (Curtis, supra, 30 Cal.App.4th at
pp. 1361-1362.)

The same reasoning applies here. Defendant did not testify that he heard an
intruder unlawfully and forcibly enter the residence. He testified that he heard someone
walk in through the front door and proceed to Diana Jeffreys’s room. Nor did he testify
that the person or persons he suspected of wanting to kill him in order to steal his coin
collection were intruders: they were none other than a member of the household
(Jeffreys) and her guest. The trial evidence does not contain substantial evidence that an
intruder entered defendant’s home to rob him. Therefore, defendant was not entitled to

an instruction on the defense of habitation.
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Furthermore, while defendant’s testimony may have supplied substantial evidence
he actually believed Holland and Jeffreys were out to kill him and steal his coin
collection, and that he actually believed in the necessity of shooting Holland in the
shoulder to defend himself against Holland’s knife attack, here, as in Curtis, defendant’s
testimony did not supply substantial evidence that his beliefs were reasonable. In fact,
none of the testimony provided any basis for a reasonable person to believe that Holland
and Jeffreys wanted to steal defendant’s coin collection. Defendant essentially concedes
as much in his reply brief when he states that “[f]rom appellant’s trial testimony, his
actions may not have constituted justifiable homicide at the time his struggle with
Holland began, but his actions became justifiable homicide or self-defense at the point
that Holland grabbed the barrel of appellant’s gun. . . .” (Italics added.) Defendant’s
actions at that later point were the subject of self-defense instructions, which were given.’
However, because there was no evidence that a reasonable person in defendant’s position
would have believed on the evidence presented that Holland broke into defendant’s home
to murder him and steal his coin collection, the trial court had no duty to instruct on

defense of habitation.
Ineffective Assistance of Counsel

Defendant argues that defense counsel rendered constitutionally ineffective
assistance of counsel in three respects: (1) he withdrew his request for CALCRIM 580,
on involuntary manslaughter; (2) he failed to ask for redaction of the audio/videotape of
defendant’s statement to police to remove Sergeant Souza’s expressions of disbelief, and

(3) he failed to object to the admission of defendant’s police interview into evidence.

" The court gave CALCRIM Nos. 500, 505, 510 and 571.
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Applicable Legal Principles

“Defendant has the burden of proving effective assistance of counsel.” (People v.
Maury (2003) 30 Cal.4th 342, 389.) To establish a claim of ineffective assistance of
counsel, the defendant must show “both that trial counsel failed to act in a manner to be
expected of reasonably competent attorneys acting as diligent advocates, and that it is
reasonably probable a more favorable determination would have resulted in the absence
of counsel’s failings.” (People v. Price (1991) 1 Cal.4th 324, 440 (Price); Strickland v.
Washington (1984) 466 U.S. 668, 687.)

As our Supreme Court has “noted repeatedly, the mere failure to object rarely rises
to a level implicating one’s constitutional right to effective legal counsel.” (People v.
Boyette (2002) 29 Cal.4th 381, 433.) “ ‘Whether to object to inadmissible evidence is a
tactical decision; because trial counsel’s tactical decisions are accorded substantial
deference [citations], failure to object seldom establishes counsel’s incompetence.’
[Citation.] ‘Generally, failure to object is a matter of trial tactics as to which we will not
exercise judicial hindsight. ... A reviewing court will not second-guess trial counsel’s
reasonable tactical decisions.” ” (People v. Riel (2000) 22 Cal.4th 1153, 1185.)

In addition, to prevail on direct appeal, the defendant must also show that
“ ‘counsel was asked for an explanation and failed to provide one, or . . . there simply
could be no satisfactory explanation’ ” for counsel’s failure to object. (People v.
Mendoza Tello (1997) 15 Cal.4th 264, 266.)

Finally, we are mindful that “a court need not determine whether counsel’s
performance was deficient before examining the prejudice suffered by the defendant as a
result of the alleged deficiencies. The object of an ineffectiveness claim is not to grade
counsel’s performance. Ifit is easier to dispose of an ineffectiveness claim on the ground
of lack of sufficient prejudice, which we expect will often be so, that course should be

followed.” (Strickland v. Washington, supra, 466 U.S. at p. 697; accord, People v. Price,
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supra, 1 Cal.4th at p. 440.) “Moreover, prejudice must be affirmatively proved; the
record must demonstrate ‘a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A reasonable probability
Is a probability sufficient to undermine confidence in the outcome.” ” (People v. Maury,
supra, 30 Cal.4th at p. 389; see also Strickland v. Washington, at pp. 687-688.)

With these principles in mind, we now turn to defendant’s specific claims of

incompetence.
Involuntary Manslaughter Instruction

Defense counsel initially requested an instruction on involuntary manslaughter,
CALCRIM 580.% Prior to instruction, however, defense counsel withdrew his request,
stating: “You know, Your Honor, I will withdraw that request if [ want to maintain any
credibility, so . ...” The court responded: “I nevertheless don’t believe that there is
sufficient evidence that would warrant giving this instruction based on the facts presented
in this trial, so | agree with [defense counsel], and I will not give that instruction.”
Defendant now claims that counsel was ineffective for withdrawing involuntary
manslaughter as a possible verdict from the jury’s consideration because defendant

“testified at trial that he brandished a gun with the intent to shoot Kenneth . . . in the

8 CALCRIM 580 provides, in relevant part: “When a person commits an
unlawful killing but does not intend to kill and does not act with conscious disregard for
human life, then the crime is involuntary manslaughter. [{] The difference between
other homicide offenses and involuntary manslaughter depends on whether the person
was aware of the risk to life that his or her actions created and consciously disregarded
that risk. An unlawful killing caused by a willful act done with full knowledge and
awareness that the person is endangering the life of another, and done in conscious
disregard of that risk, is voluntary manslaughter or murder. An unlawful killing
resulting from a willful act committed without intent to kill and without conscious
disregard of the risk to human life is involuntary manslaughter. [{] The defendant
committed involuntary manslaughter if: []] 1 The defendant committed a crime that
posed a high risk of death or great bodily injury because of the way in which it was
committed or committed a lawful act, but acted with criminal negligence; [1] AND [1] 2
The defendant’s acts unlawfully caused the death of another person.”

22



shoulder to get him to drop the knife but had no intent to Kill either Holland or Diana
Jeffreys [and] the gun went off accidentally when he and Holland were struggling for
control of the gun.”

We agree with the trial court that the evidence did not warrant an involuntary
manslaughter instruction. Involuntary manslaughter is “the unlawful killing of a human
being without malice” that occurs “in the commission of an unlawful act, not amounting
to felony; or in the commission of a lawful act which might produce death, in an unlawful
manner, or without due caution and circumspection.” (Pen. Code, § 192, subd. (b).)

Defendant’s testimony did not support the theory that defendant acted “without
due caution and circumspection” — that is, criminal negligence — when he defended
himself from Holland’s knife attack by trying to shoot Holland in the shoulder. Nor did it
support the theory that defendant accidentally shot at Holland’s shoulder while
committing the misdemeanor offense of brandishing a gun. Defendant’s testimony was
that while shooting Jeffreys was an accident, he grabbed the gun and tried to shoot it at
Holland’s shoulder while he struggled with Holland in an effort to defend himself from
Holland’s knife attack. If the jury believed that he unintentionally killed Jeffreys while
he was acting in reasonable self-defense, it was duty-bound to acquit him, not convict
him of involuntary manslaughter. If the jury believed that defendant unintentionally
killed Jeffreys while acting in unreasonable self-defense — the theory of the case to which
defense counsel devoted his closing argument, and urged the jury to adopt — the jury was
bound to convict him of voluntary manslaughter, not involuntary. (People v. Blakeley
(2000) 23 Cal.4th 82, 87-91.) Therefore, the court did not err in refusing to instruct on
involuntary manslaughter.

Furthermore, defense counsel expressed a perfectly rational tactical purpose for
withdrawing his request for an involuntary manslaughter instruction. Defense counsel’s
statement indicates that he wanted to place the full force of his credibility behind a

verdict of voluntary manslaughter. Although defense counsel could have asked for the
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involuntary manslaughter instructions without explaining involuntary manslaughter to the
jury during argument, he chose another path. Defendant has not demonstrated that
counsel’s tactical decision not to dilute his credibility or divert the jury’s attention from

voluntary manslaughter was incompetent.
Exclusion or Redaction of Defendant’s Police Interview

In his opening brief, defendant complains that “trial counsel did not ask the court
to redact any of the officer’s remarks and did not object to the prosecution’s admission of
appellant’s interview into evidence.” He does not, however, explain the basis on which
defense counsel should have moved to exclude defendant’s statement to the police.
Defendant’s statement was admissible as an admission and as a prior inconsistent
statement. (Evid. Code, 88 1220, 1235.) It was proper rebuttal to defendant’s testimony.
To the extent defendant claims counsel rendered ineffective assistance of counsel by
failing to object to its admission, we reject that assertion.

Defendant also argues that defense counsel should have moved to redact the
audio/videotape of defendant’s police interview to excise Sgt. Souza’s comments
indicating his skepticism of defendant’s statement. In support of his argument, defendant
cites a number of cases for the proposition that “[t]he officer’s opinion that appellant was
lying was presumptively prejudicial and inadmissible.” However, in each of the
California cases cited, the officer was a witness who in effect testified at trial that in his
expert opinion, the victim was truthful (People v. Sergill (1982) 138 Cal.App.3d 34, 39-
40) or the defendant was lying (People v. Torres (1995) 33 Cal.App.4th 37). In one of
the federal opinions cited by defendant, an investigator’s report which contained the
investigator’s opinions of the case was inadvertently sent into the jury room. (United
Sates v. Harber (9th Cir. 1995) 53 F.3d 236.) In the other federal case, the prosecutor’s
questions of his witnesses implied that he believed the witnesses were telling the truth

and the defendant was lying, creating the risk that the jury would think he possessed
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information other than that presented at trial, or perceive the prosecutor as an expert on
credibility. (United States v. McKoy (9th Cir. 1985) 771 F.2d 1207, 1211.) United States
v. Young (1985) 470 U.S. 1, also involved a prosecutor’s improper expression of personal
opinion and vouching for witnesses, during closing argument. The court acknowledged
that “such comments can convey the impression that evidence not presented to the jury,
but known to the prosecutor, supports the charges against the defendant and can thus
jeopardize the defendant’s right to be tried solely on the basis of the evidence presented
to the jury; and the prosecutor’s opinion carries with it the imprimatur of the Government
and may induce the jury to trust the Government’s judgment rather than its own view of
the evidence”; however, in Young, the United States Supreme Court concluded that the
comments did not have that effect. (United States v. Young, supra, 470 U.S. at pp. 18-
19.)

In this case, Sgt. Souza did not testify as an expert on veracity, nor did he express
any opinion during his testimony about defendant’s veracity at trial. Sgt. Souza’s
comments in the videotape were not admitted for the hearsay purpose of proving that
defendant was, in fact, lying or even that Souza believed he was. Rather, Souza’s
comments, made in response to defendant’s statements, were admissible for the
nonhearsay purpose of showing the context in which defendant’s statements were made
and his reaction to comments that challenged his story. The videotape posed no danger
that the jury would believe that Souza possessed any evidence that the jury did not have
before it, or any special expertise in truth-detecting. Thus, even if defense counsel had
objected, the trial court would not have abused its discretion in overruling the objection.

Furthermore, we perceive that defense counsel may well have had a tactical reason
to want to include Sgt. Souza’s comments. Given that defendant’s pre-trial statement
was likely to be admitted as a party admission and a prior inconsistent statement, Sgt.
Souza’s comments provided an avenue for defendant to explain the discrepancies

between his trial testimony and his pretrial statement.
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Finally, even assuming trial counsel erred, we are convinced there is no reasonable
probability that, but for counsel’s assumed error, the result of the proceeding would have
been different. Holland’s testimony was consistent with his excited utterances to the
dispatcher, his statement to the police, Salazar’s prior testimony, and the physical
evidence. On the other hand, defendant’s testimony was internally inconsistent, at odds
in significant respects with his statement to police, and not supported by any physical

evidence. In our view, Sgt. Souza’s comments could not have influenced the result.

CONCLUSION

The trial court did not err by refusing to instruct on the justifiable homicide

defense of habitation. Defense counsel did not render ineffective assistance of counsel.

DISPOSITION

The judgment is affirmed.

McAdames, J.

WE CONCUR:

Bamattre-Manoukian, Acting P.J.

Mihara, J.
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